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several decisions u which hold the promise of the grantee to be 
merely one to indemnify the mortgagor, and therefore one which 
cannot inure to the benefit of the mortgagee. 

The latest of these cases 15 arose out of the attempt of the state 
officials to settle a tax against a corporation which was the grantee 
in a deed from an individual, the corporation agreeing to assume 
a mortgage on the premises. The court held that this stipulation, 
under the Act of 1878, could not have the effect of making the cor- 
poration liable to the mortgagee for the debt, but was merely a con- 
tract of indemnity between the grantor and grantee, and that, there- 
fore, the mortgage debt was not taxable as corporate indebtedness. 

This decision, reaffirming the rule laid down in three decisions 18 
within the last six years in cases where the question was squarely 
presented before the court, must be considered as removing all doubt 
heretofore existing," and it may be confidently asserted that Merri- 
man v. Moore, although frequently cited by courts and text 
writers, 18 no longer represents the law of Pennsylvania. The result 
is to give full effect to the obvious meaning of the Act of 1878, and 
to bring the Pennsylvania law on this subject, by operation of 
statute, into the same position as that reached in Massachusetts in 
the absence of statute. It is also worth noting that this result is in 
accord with the general rule in Pennsylvania as to the right of a 
third party to sue on a promise, 19 and that the anomalous exception 
of a promise to pay a mortgage from the rule as to other debts has 
ceased to exist. 

W. W. S- 



Receivers — Necessity for Leave to Sue a Receiver — It may 
be stated as a general rule that a receiver may not be sued without 
permission of the court which appointed him, but whether failure 
to first obtain leave to sue affects the jurisdiction of another court 
to consider and determine a controversy to which a receiver is a 
party is a disputed question and the cases are in apparently hopeless 

" Sloan v. Klein, 230 Pa. 132 (19") ; Tritten's Estate, 238 Pa. 555 (1913) ; 
Smith v. Danielson, 45 Pa. Super. 125 (1911) ; Commonwealth v. DuPont 
Land Co., 254 Pa. 446 (1916). 

* Commonwealth v. DuPont Land Co., supra. 

"Supra, note 13. 

" Even so late as 1914, the following dictum occurred in a Superior Court 
case : "The fact that in the line of the conveyances one of the grantees was 
not personally liable for the mortgage debt, does not alter or affect the 
relation of subsequent grantees who agreed to pay. They are all held liable 
to the mortgagee under their covenant. Merriman v. Moore, supra." Willock's 
Estate, 58 Pa. Super. 159. 

"Pollock on Contracts, Third American Ed., p. 260, note 6; Jones on 
Mortgages, Seventh Ed., Sec. 760. 

"First M. E. Church v. Isenberg, 246 Pa. 221 (1914)- 
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confusion. In a recent Indiana case the question was presented as 
to whether leave to sue was a jurisdictional prerequisite where the 
action was brought in the form of a suit for damages for personal 
injury in the same court which appointed the receiver. In Indiana 
distinctions between actions at law and suits in equity as to pleading 
and practice are abolished. The court held that though Indiana is 
one of the states which hold, following the rule of the United States 
Supreme Court in Barton v. Barbour, 1 that prior leave to sue a 
receiver is essential to the jurisdiction of a court over such action, 
yet the rule can have no application where the action against the 
receiver is brought in the same court which appointed him. 2 

The reasons for the rule that leave to sue a receiver is a juris- 
dictional prerequisite to maintaining an action against him in another 
jurisdiction may be stated as follows: (i) A receiver is an officer 
of the court which appoints him, and in the execution of his official 
duties ought not to be subject to the embarrassment and hindrance 
of suits brought against him without the permission of the courts 
whose directions he is carrying out; 3 (2) the property in the hands 
of the receiver is in the custody of the court and not subject to 
unauthorized disturbance;* (3) the object of a receivership is to 
conserve the property subject thereto for the benefit of all who have 
claims upon it, to secure a just and equitable distribution of it, and 
to prevent one creditor or set of creditors from obtaining an undue 
advantage over others in the enforcement of their claims — these 
objects would be defeated by allowing unauthorized suits against 
receivers." 

On the other hand, it is argued that the appointment and con- 
trol of receivers and the administration of receiverships is a matter 
of equity jurisdiction. Hence, whatever protection the receiver 
may be entitled to is derived and enforced through the general equity 
power to restrain litigation. This power is exercised over the per- 
sons of the litigants and not over the courts having jurisdiction of 
the subject matter of the litigation. So while it is undoubtedly true 
that a court of equity may draw to itself all matters involving a 
receivership under its control, it does so by virtue of its control over 
the persons involved, and the only method of enforcing its decrees 
is by injunction or contempt proceedings, which cannot determine or 
affect the jurisdiction of any other court to hear and adjudicate any 

'104U. S. 126 (1881). 

"Curtis v. Mauger, 114 N. E. 408 (Indiana Supreme Court, Dec, 1916). 

"Thompson v. Scott, 4 Dill. 508, Fed. Cas. 13,975 (1876) ; In re Cork, 3 
Fed. 97 (1880); Savings Bank v. Simpson, 22 Kan. 414 (1879); Smith v. 
Railway Co., 151 Mo. 391 (1899) ; Fleming v. State, 134 Ind. 672 (1893). 

'Martin v. Atchinson, 3 Idaho 590 (1890); Chalmers v. Littlefield, 103 
Me. 271 (1007); Jones v. Moore, 106 Tenn. 188 (1900), and cases cited in 
note 3» supra. 

"Barton v. Barbour, supra, note 1; Keen v. Breckenridge, 96 Ind. 69 
(1884) ; Reed v. Axtell, 84 Va. 231 (1887) ; cases cited in notes 3 and 4, supra. 
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controversy which is properly presented to it. 6 This view seems to 
be logically correct and sound in principle, but whether it meets the 
practical necessities of many receivership problems is doubtful. In 
an effort to develop a practical working rule many cases have held 
that if a receiver wishes to take advantage of the objection to the 
jurisdiction he must plead the want of leave to sue as an affirmative 
defense, and that an answer to the merits of the case or a general 
appearance waives the question of jurisdiction. 7 This is clearly in- 
consistent with the theory that prior leave to sue is a jurisdictional 
prerequisite, for if there can be no jurisdiction without leave to sue 
a court would be acting illegally to consider such a case, and a 
receiver cannot waive this objection. 8 

It is also argued that to allow other courts jurisdiction over 
suits against receivers would not disturb the custody of the court 
which appointed the receiver, on the theory that the judgment of 
the court is only an adjudication of the legal rights of the parties, 
and that the property being in the hands of the court of equity for 
distribution is not subject to execution issuing from the other court; 
the distribution of the fund and the priority and order of liens is 
controlled by the court which appointed the receiver and the pro- 
ceedings in the other court do not interfere with the proper guardian- 
ship of the property by the court of chancery. 9 

In suits against receivers involving the title to property in the 
hands of the receiver, again the cases conflict. As an answer to the 
jurisdictional objection it is urged that property which did not belong 
to an insolvent or to which the receiver has no good title is not 
properly in the custody of the court and that the decree of the court 
appointing the receiver never authorized him to assume control over 
property which belongs to some one else, and that the true owner 
may proceed in any proper action for damages or to recover pos- 
session of the property, no leave to sue being necessary. The receiver 
is treated as being a trespasser with regard to such property. 10 



"Mulcahy v. Strauss, 151 111. 70 (1894); St. Joseph, etc., Railroad v. 
Smith, 19 Kan. 225 (1877), containing a widely quoted opinion by Mr. Justice 
Brewer, afterward on the United States Supreme Court; Hirshfield v. 
Kalisher, 81 Hun 606 (N. Y. 1894) ; Lyman v. Central Vermont Railroad Co., 
59 Vt. 167 (1886) ; Kinney v. Croker, 18 Wis. 74 (1864). 

'Mulcahy v. Strauss, supra, note 6; Elkhart Car Works v. Ellis, 113 Ind. 
215 (1887) ; American Steel & Wire Co. v. Bearse, 194 Mass. 596 (1007) ; 
Flentham v. Steward, 45 Neb. 640 (1895) ; Tobias v. Tobias, 51 Ohio St. 519 
(1894) ; Goodale v. Valentine, 69 Wash. 263 (1912). 

•Haag v. Ward, 89 Mo. App. 186 (1901) ; Chalmers v. Littlefield, supra, 
note 4; Brown v. Rauch, 1 Wash. 497 (1889). 

"Mulcahy v. Strauss, supra, note 6; Kinney v. Croker, supra, note 6; 
Le Fevre v. Matthews, 39 App. Div. 232 (N. Y. 1899), in which it is stated 
that failure to obtain leave to sue is a curable irregularity only. 

"Hills v. Parker, in Mass. 508 (1873) ; Gutsch v. Mcllhargy, 69 Mich. 
377 (1888) ; In re Young, 7 Fed. 855 (1881) ; Curran v. Craig, 22 Fed. 101 
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Where, as in the principal case, the suit is brought in the court 
which appointed the receiver, and the same court sits in both equity 
and law cases, it is obvious that the reason for the rule no longer 
exists and to require leave to be obtained first would be a mere 
technicality and not a matter essentially affecting the jurisdiction. 

The necessity for providing means for the enforcement of claims 
of those who dealt with receivers carrying on a business led to the 
enactment of Federal laws providing that receivers appointed by 
Federal courts might be sued in other jurisdictions for acts done by 
them in the conduct of the business. 11 But in the jurisdictions fol- 
lowing Barton v. Barbour, the rule of that case still applies to actions 
against Federal receivers when the claim is based on matters occur- 
ring before the receiver was appointed. 12 

T. L. H. 



Rule-Making Power in England — Amendments — An inter- 
esting example of the exercise of the rule-making power, which in 
England has been delegated by the legislature to a judicial commit- 
tee, is to be found in a recent number of the Law Times. 1 There 
appears a set of amendments to the rules for the English county 
courts, signed by the committee of five county court judges, who 
have the authority to make rules, "approved" by the rule committee 
of the Supreme Court, and "allowed" by the Lord Chancellor, as 
provided by the County Courts Act of 1888. 2 The rules published 
contain twenty separate rules and six forms; they are dated Feb- 
ruary 19, to go into effect March 19, 191 7. 

No more convincing argument could be made for the superiority 
of judge-made rules of procedure over those made by a legislature 
than the following quotation of one of the rules, and of a part of 
the explanatory memorandum which accompanies the rules : 

"19. Order XXXIII. Rule 11 is hereby annulled and the fol- 
lowing rule shall stand in lieu thereof, viz. : 

" 'Subject to any directions to the contrary which may be con- 
tained in the order transferring the proceedings, damages may be 
claimed against the execution creditor in a proceeding by way of in- 
terpleader transferred from the High Court to a county court in the 



(1884). Contra: Granite Co. v. Wadsworth, 115 Ala. 570 (1896) ; In re Day, 
34 Wis. 638 (1874) ; Case v. Duffy, 86 N. Y. Supp. 778 (1904); Hetzel v. 
Fadner, 162 111. App. 639 (1911). 

"Act of March 3, 1887, as amended by Act of August 13, 1888, U. S. 
Compiled Statutes, 1901, p. 582; Judicial Code of 191 1, Sec. 66, U. S. Statutes 
at Large, Vol. 36, p. 1104. 

"Smith v. Railway Co., 151 Mo. 391 (1899); St. Louis, etc., R. R. v. 
Knowles, 180 S. W. 1146 (Tex. Civ. App. 1915). 

* Vol. 142, p. 337, March 10, 1917. 

' Sec. 164. 



